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Kenmar Associates is an Ontario-based privately-funded organization focused on 
investor competency via on-line research papers hosted at 

www.canadianfundwatch.com .Kenmar also publishes the Fund OBSERVER on a 
monthly basis discussing investor protection issues primarily for investment fund 

investors. Kenmar also participate on regulatory committees and respond to 
regulatory consultations. An affiliate, Kenmar Portfolio Analytics, assists, on a no-

charge basis, abused investors and/or their counsel in filing investor complaints and 
restitution claims.  

Kenmar remain disappointed with the CSA decisions not to ban embedded 
commissions and to abandon the overarching Best interest conduct standard. 

Conflict-of-interest compensation structures remain in place albeit somewhat 
constrained. Providing recommendations in the best interests of clients while 
maintaining embedded commissions and proprietary fund product shelves is a 

materially lower standard. The CFR initiative also failed to address dealer complaint 
handling issues identified by investor advocates. The final CFR rules incorporated a 

large number of amendments to initial suitability requirements, know your product, 
account monitoring and reassessment of needs and circumstances that one could 
reasonably argue place the overall standards at less than those required by 

professional bodies. 

Despite use of best interest terminology, the CFR standard is not a Best interest 
standard. The CSA has distanced it from a fiduciary duty and have clearly stated 
that it will not interfere with current registration categories. 

The CSA’s CFR amendments establish minimum standards. As such, the MFDA and 

its Member Firms are, at least in principle, free to establish rules and conduct 
standards that exceed the minimum NI 31-103 standards. In amending regulations 
or transforming industry practices, we point out that retail investors are more 

dependent than ever on sound financial advice, yet the 2020 Edelman Trust 
barometer report suggests that the required level of trust is not there. 

While we appreciate that the CSA CFR reforms incrementally bridge the expectation 
gap, Kenmar urge the MFDA to demonstrate leadership and continue to challenge 

the investment fund industry to provide services that truly serve their clients’ best 
interests and put them first. An overarching Best interests/ fiduciary standard 

would meet Public interest and social obligations, increase advice giver 

mailto:pward@mfda.ca
https://mfda.ca/bulletin/0863-p/
http://www.canadianfundwatch.com/
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professionalism and foster investor confidence in capital markets. This is entirely 
consistent with the MFDA’s published Strategic Plan. 

 
Introduction  

 
Kenmar welcome the opportunity to comment on important changes to MSN-069. 
Unsuitable recommendations are the main cause of investor complaints. The KYC 

information collected should correlate with the products/services represented to the 
client. Determining suitable account type, portfolio construction, investment 

strategy and investing costs in the best interests of client’s requires meaningful 
dialogue with the client to obtain a thorough understanding of the client's situation, 
investment needs and objectives. Unfortunately, this too often is not the case. 

 
A 2015 OSC IAP mystery shop research paper revealed a number of findings in 

terms of what investors experienced in initial meetings with Reps.  Investors heard 
about investment products that advisors could sell in 78% of shops and were asked 
about their investment objectives in 89% of shops.  Investors were less likely to 

hear about product fees (56%), be told about the risk / return relationship (52%), 
be asked for thorough know your client (KYC) information (32%) or be told about 

advisor compensation (25%). As the process varied greatly, regulators concluded 
that investors would have difficulty comparison shopping, knowing whether they 

received suitable advice or understanding the wide variety of business titles. 
Corrective actions must be implemented if the MFDA proposals are to achieve the 
desired CSA CFR objectives.    

 
The primary stated objective of CFR is to change conduct requirements to better 

align the interests of Firms and their representatives with the interests of their 
clients, and improve client outcomes. 
 

The more information collected, the more one has to consider when constructing, 
planning or managing client assets and financial needs. More information requires 

better processes. There is a reason why the current KYC process is short and 
simple: processes are narrowly focused on the transaction and not the wider whole 
that impacts financial planning. A wider KYC would increase the parameters for 

which a representative is responsible.  
 

Time and again, we see how clients are misled right at the front end of the client- 
Representative relationship. The NAAF is improperly completed, often in haste with 
little discussion. Investors ought to be warned just how important every response 

and tick mark is when they first open an account. Major process improvements are 
in order. The MFDA proposals could provide the basis for improvement but Firms 

must actually apply them in practice taking into account Rep compensation and 
award practices. 
 

Overall, we believe the MFDA has reasonably converted the CFR suitability 
determination requirements into MFDA speak. We especially like the requirement 

that a Member should collect KYC information separately for each account as the 
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default since a client may have different investment time horizons, investment 
needs/objectives and Risk needs for different types of accounts (e.g. RESP). 

Kenmar are also glad that the MSN-0069 proposals makes it clear that its scope 
applies to all business conducted through the facilities of a Member (e.g. non-

securities related investment products), We do however have a few significant 
comments.  
 

Specific Comments  
 

The MFDA have removed certain content (e.g. commentary on Use of Weighted 
Average of Fund Risk Ratings, Additional Concerns Regarding Trade Supervision and 
Suitability Assessments, Additional Concerns Regarding Supervision of Leveraging, 

Common Misconceptions, etc.) from MSN-0069, in an effort to make the Notice 
more readable, and to keep its length reasonable on the basis that the Bulletins 

from which this information was taken continue to be accessible on the MFDA 
website. We found that bringing all the relevant content together in one location 
was easier to digest than jumping all over the website to locate the other Bulletins. 

A self-contained approach to MSN-0069 has many benefits for investor advocates, 
retail investors and Reps trying to understand MFDA KYC/Suitability rules.      

 
As we understand the CFR obligations ,the factors that must be considered in 

making a suitability determination include, among other things, the client’s KYC 
information, the registrant’s KYP assessment of the securities(s), the impact of the 
investment action on the client’s account (including concentration and liquidity 

factors), the potential and actual impact of costs on the client’s return on 
investment, and a reasonable range of alternative actions available to the registrant 

through the Firm. In our mind, the purpose of a suitability determination is to 
match a client’s needs and objectives with the client- Firm relationship. In order to 
put the client’s interests first, the recommended account type, portfolio composition 

(asset allocation) and investment strategies (e.g. leveraging, tax optimization, 
currency hedging) should be effected at a justifiable cost especially if a cost other 

than the lowest has been deemed to be in the best interests of the client .It is from 
this perspective that we comment on the MFDA consultation. 
 

To meet the CFR obligation to put the client’s interest first, Firms and their 
Representatives cannot determine suitability on an individual transaction basis, but 

must make a suitability determination based on the client’s overall account portfolio 
of investments given the securities and services the Firm holds out as providing. 
We recommend that the MFDA explicitly make this point although it is implied in 

numerous sections of the proposed rule. NOTE: A” Suitable” portfolio is not 
sufficient evidence that a client’s interest have been put first or is in their Best 

interests.  
 
“Maintaining Accurate and Complete Sufficient KYC Information to support 

Suitability Determination” This change appears to us to be a backwards step. We 
recommend keeping Complete in the title  
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“A Member’s New Account Application Form (“NAAF”) or KYC form should be 
developed considering the Member’s business model, the nature of its relationships 

with the client, the investment products the Member distributes…” We recommend 
adding after “with the client “the following- the services offered. 

 
We make the observation that a business model that is built around DSC sales is 
one that cannot be depended upon to put a client’s interests first no matter what 

the content of the NAAF or KYC form. Similarly, a business model whose product 
shelf is limited to proprietary products is likely unable to put client’s interests first. 

This is why we urge the MFDA to provide as much guidance as possible on how it 
interprets the phrase “put the client’s interest first”.  
 

“Members are required to have policies and procedures relating to obtaining, 
approving and updating KYC information. Policies. At a minimum, policies and 

procedures should include a description of the process to:  ….” We strongly 
recommend adding after “required to have “, the word implemented for greater 
clarity and certainty. This would make it crystal clear that it is not sufficient just to 

have policies and procedures; they must be operational and backed by systems and 
controls. We note that several other regulators use language that explicitly refer to 

implementation.   
 

“Ensure completeness sufficiency of KYC information prior to opening or trading in 
an account; and, or otherwise making a suitability determination;… “It appears to 
us that sufficiency is a lesser standard than completeness. We recommend 

continued use of the word completeness rather than sufficiency. 
 

“Further, Members are responsible for making suitability determinations in respect 
of all recommendations that are made as part of the business of the Member. This 
would include recommendations for investment products that may not meet the 

definition of a “security” under securities legislation.” We recommend that the 
language be expanded beyond investment products to include services (financial 

plans, taxation and estate planning) if they are provided by the Member. 
 
“When liquidating investment products for clients, including those transferred in 

from another Member, Approved Persons must use their professional judgement in 
a way that puts the client’s interest first, being mindful of any tax or other 

consequences to the client” We suggest replacing professional judgement with  
“professional best practices”. Too often we see churning of portfolio holdings and 
mass sale/redemptions upon transfers in. 

 
KYC information capture  

 
The MFDA should require the inclusion, upfront, of a brief, plain language 
description of the importance of the NAAF/KYC form and how the Rep and Firm will 

use it including how it could be used in assessing complaints. This would cause 
clients to be more cautious in their responses to questions. Reps should also 

consider providing clients with the CFR congruent edition of the MFDA’s Account 
opening brochure.   
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Each term used, such as investor knowledge, risk tolerance and time horizon, 

should be defined in plain language so that clients understand what they are 
signing off on. The MFDA should consider adopting standardized terminology that 

investors can understand. Too often, misunderstood terminology can lead to 
inaccurate KYC capture/ recommendations and result in client 
complaints/dissatisfaction.  

 
Where Members use the terms “balanced”, “capital preservation” and “speculative”. 

they should be defined in terms of a reasonable allocation between income and 
growth investments. Where these terms are used, they must be appropriately 
defined in a manner that allows the client to understand what types of investments 

they relate to. The definition of key terms could be supplemented by a separate 
MFDA investor educational brochure for this purpose. The requirement that Firms 

should have controls in place to prevent or detect inconsistencies in KYC 
information is welcomed. Firms should be encouraged to utilize logic software that 
can aid in highlighting contradictory information, a significant source of investor 

complaints.  
 

We are delighted to see specific inclusion of guidance that KYC information must 
not be manipulated in order to match with an investment product, portfolio or 

otherwise be tweaked to lead to a pre-determined outcome. Where KYC information 
capture is blatantly flawed, acquired without client concurrence or fraudulently 
obtained (e.g.  signature forgery), MFDA enforcement sanctions should be 

sufficiently severe to act as general deterrents, as KYC/suitability is the foundation 
of personalized financial advice.  

 
The use of pre-signed blank forms, pre-populated forms with yellow stickers 
indicating where clients should sign, adulterated documents should also be treated 

severely by MFDA enforcement as these actions are a direct assault on the very 
foundation of KYC/suitability.   

 
The MFDA should require Firms to verify any change to KYC information by 
confirming it with the client in writing and providing the client with an opportunity 

to correct any misunderstandings.  
 

Depiction of investment knowledge  
 
All too often we find that retail investors are ranked as average or above average 

when in fact their knowledge and experience is very low. The motivation for this is 
often an attempt by the Rep to be able to sell more complex, riskier, expensive 

investments while technically meeting KYC. 
 
The proposed text appears to cover the basics. The MFDA may want to introduce an 

objective measurement of knowledge such as a quiz e.g. 7.1.1 Investment 
knowledge quiz - Canada.ca (fcac-acfc.gc.ca) . It is realized that there is a bias in 

investor responses due to the fear of being labelled a financial illiterate. That is why 

https://itools-ioutils.fcac-acfc.gc.ca/yft-vof/eng/invest-1-2.aspx
https://itools-ioutils.fcac-acfc.gc.ca/yft-vof/eng/invest-1-2.aspx
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we prefer a written quiz whenever possible. Numeracy should also be considered an 
integral part of investment knowledge. 

 
Firms should provide a standardized plain language definition of each item on the 

investment knowledge scale so clients can provide more robust responses.  
 
Financial circumstances  

 
“Determining a client’s financial circumstances requires consideration of a number 

of factors, including information pertaining to a client’s income, liquidity needs, 
financial assets and financial obligations, net worth, and whether the client is using 
leverage or borrowing to finance the purchase of investment products.” For greater 

clarity and focus on current social matters, Kenmar recommend explicitly adding 
dependents to the list of factors to be considered although it is subsumed in 

financial obligations.  
 
If an investor experiences larger or sustained losses when they are drawing down 

assets, the drawdown in total portfolio assets is increased. That is, portfolio 
withdrawals in down years “dig a hole” that is harder to climb out of with positive 

portfolio returns, and may require higher-than-expected returns to recover. The 
potential inability to support a family or an aging parent is a serious consequence 

worthy of highlighting. 
 
Recording of annual income     

 
“Annual Income: This should represent annual income from all relevant sources. It 

should be collected as a number or by using reasonable ranges.” More guidance for 
Firms and especially Reps could be useful. We often observe clients providing net 
income rather than gross income. We suggest that representatives obtain the 

following additional information:  What are the various sources of income?  Is this 

income gross or net of tax?  What was the client's income in the past 2 or 3 years? 

 Is there a fluctuating compensation structure?  Is the current year compensation 

expected to be consistent with that of previous year(s)?  Does the client feel 
secure in his/her employment status? if these are not covered in other guidance.  
 

For a more fulsome KYC, consideration should be given to adding annual 
expenditures. 

 
Investment Needs and Objectives  
 

“A client’s investment objectives are the results they want to achieve when 
investing, such as capital preservation, income generated by invested capital, and 

capital growth” – Sometimes an analysis of assets and liabilities over time are 
needed to properly define and calculate these needs and an element of calculation 
is often required to determine specific capital and/or income objectives.  

 
We really like the language used in this section for clients to articulate their needs 

and objectives in their own words. There should be a defined space on KYC forms 
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allowing investors to document their financial needs and objectives in plain 
language along with expected timing. This could prevent a lot of problems. 

Discrepancies between client responses would also be more readily detectable.  
 

Ideally, the fact-find should include investment objectives such as: What the money 
is invested for (such as children’s education ;) If there is an income or growth 
requirement; the length of time there is to meet the goal; the importance of 

meeting the goal and the effect of not meeting the goal. 
 

The proposal states that “The Approved Person should consider setting out 
investment return assumptions that would be required to meet the client’s 
investment needs and objectives.”. We recommend that should consider be 

replaced by a must obligation. Our reasoning is that without some return metric or 
range, it is difficult, if not impossible, to fully establish suitability. This could be part 

of KYC .A client’s KYC/risk profile and portfolio suitability is robust only when 
measured in the context of the client’s return needs and objectives. Return goal is a 
key metric of even the most rudimentary financial plan.    

 
We strongly support the idea of utilizing Investment Policy Statements (IPS) or 

equivalent in providing a framework for suitability determination. This will improve 
client-Rep communications and understanding, improve service equality / integrity 

and reduce the chances of client complaints. An IPS fully supports the regulatory 
intent of increasing the degree of professionalism in the financial advice industry. 
 

It's a critical part of the advice process to engage the client at the outset around 
potential outcomes. These conversations must enable clients to understand the 

impact of these outcomes on their needs and objectives. It's equally important to 
make sure these conversations are documented on file, with the outcome of these 
discussions clearly confirmed and personalized in the suitability determination 

report. 
 

We acknowledge that the MFDA has provided a useful sample investor 
questionnaire https://mfda.ca/ipq/   
 

A rapidly developing retail investor trend surrounds ESG investing. Consideration 
should be given to having Reps discuss investor ESG preferences. Perhaps it should 

be an entry on contemporary KYC documentation.  
 
Potential and actual impact of costs 

 
Kenmar agree that this section captures the spirit and intent of CFR. While mutual 

fund cost should not be the only factor when a Rep makes a recommendation, it is 
considered the most significant predictor of alpha. Shopping for Alpha: You Get 
What You Don't Pay For 

https://www.vanguardcanada.ca/documents/shopping-for-alpha-en.pdf  In our 
experience, many Reps play down the impact of MER and other associated investing 

costs on investment returns.  
 

https://mfda.ca/ipq/
https://www.vanguardcanada.ca/documents/shopping-for-alpha-en.pdf
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Investing costs are a critical suitability factor especially for actively-managed 
mutual funds and fee-based accounts. We certainly agree with the MFDA obligation 

to have Firms/ Reps put their client’s interest first when selecting from multiple 
suitable options available to the client, and must document the reasonable basis for 

their suitability determinations. The documentation requirement should incent Reps 
to weigh costs more heavily than has been the prevailing practice.    
 

We encourage the MFDA (and CSA) to accelerate enhanced client cost reporting 
(CRM3) so that investors can run a check on what they are actually paying and the 

value derived from the payments. 
 
Risk Profile  

 
“Clients should not be influenced by an Approved Person as to the way they 

respond to questions related to their risk tolerance or risk capacity.”  The fact is 
that AP’s do influence investors, the question is whether the influence positively 
impacts the risk assessment or not as the next paragraph confirms: “the Approved 

Person should consider having a detailed discussion with the client on the 
relationship between risk and return to reconcile such conflicts and establish more 

realistic expectations”.  
 

In practice, the collection of the various components that determine one’s risk 
profile requires a combination of client interviews, the completion of a psychometric 
risk assessment, the completion of a financial plan, and the observation of client 

sentiment and demonstrated behaviour over time.  Most professional advisors argue 

that you can only really gauge risk capacity specifically via asset/liability modelling. 
 
Any risk questionnaires utilized should be based on sound principles and established 

theory and be formally validated before being approved for use by the Firm. We 
recommend adding language that the Firm’s risk profiling process (risk tolerance 

and capacity) be standardized, documented, transparent and that those 
administering the risk profiling process be trained on (a) how to weigh and interpret 
profiling results and (b) using risk profile information to construct suitable portfolios 

and investment strategies in the best interests of clients.  
 

A 2015 OSC IAP research report found that most of the questionnaires (83.3%) in 
use by the industry are not fit for purpose - they have too few questions, poorly 
worded or confusing questions, arbitrary scoring models, merge multiple factors 

(75%) without clarity or have outright poor scoring models. Fifty five percent had 
no mechanism to recognize risk-averse clients that should remain only in cash. 

Most disturbing of all was the fact that only 11% of Firms could confirm 
that their questionnaires were ‘validated’ in some way. 
https://www.osc.ca/sites/default/files/2021-02/iap_20151112_risk-profiling-

report.pdf  See also Due Diligence Questions About A Risk Tolerance test 
http://www.riskprofiling.com/WWW_RISKP/media/RiskProfiling/Downloads/Due_Dili

gence_Checklist.pdf This is a serious indictment of industry practices. 
 

https://www.osc.ca/sites/default/files/2021-02/iap_20151112_risk-profiling-report.pdf
https://www.osc.ca/sites/default/files/2021-02/iap_20151112_risk-profiling-report.pdf
http://www.riskprofiling.com/WWW_RISKP/media/RiskProfiling/Downloads/Due_Diligence_Checklist.pdf
http://www.riskprofiling.com/WWW_RISKP/media/RiskProfiling/Downloads/Due_Diligence_Checklist.pdf
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All profiling tools, where used, must be fit for purpose and any limitations 
recognized and mitigated.  We recommend that the MFDA reference its published 

work on KYC expectations /risk profiling questionnaires. Re Bulletin #0611 C | 
MFDA in MSN-0069  

 
The primary methodology of determining an investor’s capacity for risk is to 
complete a financial plan that takes into consideration all incomes, expenses, 

assets, and liabilities of the client and projects their level of dependency on the 
portfolio to sustain their lifestyle both in the near and long term. In the absence of 

a complete financial plan, the degree to which the investor requires income 
distributions from the portfolio can serve as an imperfect corollary. 
 

The UK FCA define ‘capacity for loss’ as the customer’s ability to absorb falls in the 
value of their investment. If any loss of capital would have a materially detrimental 

effect on their standard of living, this should be taken into account in assessing the 
risk that they are able to take. For us, this definition is clearer than the “a client’s 
ability to endure potential financial loss”. We recommend that the MFDA adopt the 

U.K. FCA definition.  
 

Does “endurance” mean an inability to meet financial obligations, not experiencing 
a material reduction in standard of living or failing to meet certain life goals? The 

better “endurance” can be defined, the less likely there will be unsuitable 
investments leading to client complaints.  
 

We are of the view that capacity for loss, i.e., whether the client can or cannot 
absorb the loss without ‘material detriment’ to his/her standard of living is an 

objective and quantifiable fact. An excellent paper on risk capacity assessment 
Defining and Measuring Risk Capacity by Shawn Brayman  
https://academyfinancial.org/resources/Documents/Proceedings/2011/B2-

Brayman.pdf describes the process.  We believe Regulators need to be more 
specific as to how the ability to “endure financial loss” is satisfied.   

 
Because Risk capacity is a relatively new requirement as part of CFR and we’ve 
seen too many cases where the client’s risk capacity (whether the client can or 

cannot absorb the loss without ‘material detriment’ to his/her standard of living) 
has been overstated, Kenmar recommend that Firms should be required to validate 

their risk capacity assessment process, document it and describe how their Reps 
should use the result in a suitability determination and asset allocation. The risk 
level of a client should not be increased based solely on a high capacity for loss.  

 
Where the client does not have the capacity to sustain the potential loss of a 

higher-risk portfolio/strategy, the proposed guidance requires the Firm to 
forthrightly explain that the client’s need for a higher return cannot realistically be 
met and document that conversation. Based on our experience, this is 

unfortunately not done very well by Reps, perhaps for fear of losing business or 
embarrassing the client. This should be stressed in Rep suitability training as it is a 

major cause of unsuitable investments.  
 

https://mfda.ca/bulletin/bulletin0611-c/
https://mfda.ca/bulletin/bulletin0611-c/
https://academyfinancial.org/resources/Documents/Proceedings/2011/B2-Brayman.pdf
https://academyfinancial.org/resources/Documents/Proceedings/2011/B2-Brayman.pdf
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There is a third dimension to a risk profile –Risk need. See A third dimension of risk 
https://www.advisor.ca/investments/market-insights/a-third-dimension-of-risk/  by 

Jason M. Pereira, a respected practitioner and commentator. Risk need is not 
covered by CFR. 

  

Risk need, unlike tolerance and capacity, is the amount of risk that the investor 

"must" take in order to reach their stated financial objectives or avoid falling short 
of a goal or having wealth eroded by inflation. “Risk need” is best determined by 

completing a financial plan and then determining the investor’s minimum required 
rate of return to meet their desired financial goals over their expected lifetime. 
Then, the rate of return information can be used to help determine the types of 

investments to engage in and the level of risk to take on. In some cases, while the 
client may have high risk tolerance and capacity, there may be no need to take on 

risk at all in order to meet objectives and needs. Conversely, if the investment 
objective is capital preservation, then only products with guarantee features would 
likely be suitable recommendations. 

 
Resolving conflicts between a client’s expectations and risk profile 

 
The proposal states “Where after discussion with the client, the Approved Person 

determines that the client does not have the capacity or tolerance to sustain the 
potential losses and volatility associated with a higher risk portfolio, the Approved 
Person should explain to the client that their need or expectation for a higher return 

cannot realistically be met, and as a result, the higher risk portfolio is unsuitable. 
The interaction with the client and end results should be properly documented…” 

This a professional protocol. The question remains: Does the MFDA expect the Firm 
to avoid clients that wish to proceed with an unsuitable portfolio or does the 
proposed rule provide safe harbour for Firms/Reps that do proceed, despite the 

portfolio’s unsuitability? 
 

Range of alternatives  
 
Under the CFRs’ suitability determination provisions, salespersons will be required 

to consider a “reasonable range of alternatives” before recommending an 
investment to a client- and will have to document that work. How much is enough? 

At a minimum, all available asset classes and strategies within the registration 
category should be represented. The MFDA may wish to provide some additional 
guidance here.  

 
“Investment action” 
 

It appears that suitability determinations are limited to investment actions and 
matters related to the transaction. ( MFDA definition : An “investment action” 

includes purchasing, selling, depositing, exchanging or transferring securities for a 
client’s account, and taking any other investment action for a client, or making a 

recommendation or decision to take any such action.)” . As written, this text 
appears to limit suitability determinations to transactions and 

https://www.advisor.ca/investments/market-insights/a-third-dimension-of-risk/
https://www.advisor.ca/Columnist/jason-pereira/
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recommendations/decisions to transact which is not consistent with the service 
offerings currently marketed by many Firms.  

 
While the proposal contains language that requires a Rep to ensure that investment 

actions consider the impact on the overall portfolio, there is no formal requirement 
articulated that the baseline portfolio be constructed in accordance with client KYC, 
needs and objectives. Kenmar recommend that explicit language be included to 

require that the client’s baseline investment portfolio should be constructed to 
satisfy the client’s objectives and needs in his/her best interests. Extra clarity on 

portfolio suitability can only be to the good. 
 
It is our understanding that the suitability determination obligation not only applies 

before taking or recommending an investment action for a retail client, but that the, 
trading/rebalancing strategy, fee structure and method of financing must also be 

suitable (and put the client’s interests first).  
 
The actual service offerings by MFDA Member Firms typically include, but are not 

limited to: financial planning, estate planning, tax optimization, debt management 
and charitable giving schemes. Unsuitable recommendations in these areas can 

cause substantial client harm if the Reps recommendations are flawed. For 
instance, we have seen clients be penalized for over-contributing to a TFSA, paying 

too much tax due to the wrong account location, making investments when they 
should be cutting down 18% credit card debt and financial plans that are not 
congruent with client needs. Clarification would be useful to ensure such “other 

investment actions” are captured by the proposed text when such services are 
marketed and provided by the Firm.  
 

Suitability Trigger Events 
 

We have no major issues with the trigger events listed. While a trigger event 
includes “An “investment action” includes opening an account for a client”, we 

recommend that a trigger event explicitly include the initial design and construction 
of a client’s investment portfolio and trading strategy and follow-up changes.  
 

The goal of rebalancing is primarily to maintain a target portfolio asset allocation 
and manage risk. The question is, how often .The consultation paper does not 

address rebalancing (except as regards unsuitable investment products) per se 
except to delineate a minimum time for a suitability review of 36 moths and certain 
trigger events. For greater clarity, we recommend that MSN-0069 delineate 

portfolio rebalancing as a triggering event that would require a suitability 
determination whenever the portfolio asset allocation is outside of the planned 

portfolio asset allocation parameters. This is especially important for mutual fund 
dealers who do not have access to certain risk management tools such as limit 
orders, stop loss orders, use of call/put options etc.[we acknowledge that the 

proposals do include language that rebalancing should take place where there is a 
discrepancy between the KYC information and the investments in the account, all 

we are asking for is that when the discrepancy is observed, it should be specifically 
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labelled a explicit trigger event requiring a suitability determination, for greater 
clarity )  

 
It is our belief that clients are best served by Reps who also routinely monitor their 

clients’ account and carry out a review after a significant change occurs in market 
conditions, asset class or security. This continuous monitoring is unquestionably 
what retail investors expect is currently being done, so it is not inappropriate that 

the regulatory obligations and wealth management industry practice standards 
address this identified gap in expectations. Kenmar encourage the MFDA to require 

Firms to effect at least a high level validation of portfolio suitability after significant 
market fluctuations to ensure the portfolio remain suitable for clients. This 
validation need not lead to a full suitability determination. Inaction during these 

periods can lead to irrecoverable losses especially for seniors, retirees and those of 
modest means.  

 
Assessing the Suitability of Leveraging Strategies 
 

Leveraging has been a significant wealth destroyer for many retail investors. 
Leveraging reduces risk capacity. Kenmar find the MFDA criteria for leveraging to 

be adequate but have a few suggestions for improvement. Under para C (b), the 
rule states that “The use of leverage is not suitable for clients with a risk profile 

lower than “medium”. We think it would be a good idea to separately refer to the 
risk capacity and risk tolerance analyses in this section making it clearer that 
neither of the two risk components should be lower than medium. The word  

” Medium” should be defined as regards risk capacity. Averaging of risk tolerance 
and risk capacity should not be permitted. [ in another section, the rule does clearly 

state that the risk profile for a client should reflect the lower of (a) the client’s 
willingness to accept risk, and (b) the client’s ability to endure potential financial 
loss.]  

 
The taking on of a leveraging strategy should not reduce a client’s risk capacity 

below what the client is able to handle, taking into account interest charge 
obligations and loan call contractual provisions. NOTE: Risk capacity (based on UK 
FCA definition) is not just a function of risk but also of liabilities; an investment 

portfolio/strategy can breach risk capacity without being exposed to financial loss 
from either volatility or failure.     

 
Additionally, we recommend that leveraging be subject to Risk need analysis. If the 
analysis determines that no leveraging risk is needed, the client should be informed 

so he/she can decide to leverage or not. 
 

Under para C (b), The text “…becomes aware that the client is using a leverage 
strategy.”  is necessary but not sufficient information gathering. Kenmar 
recommend that Reps pro-actively enquire about investment leveraging outside 

the Member and that a Member’s KYC gathering processes, including forms related 
to leveraging approval, capture this information if not covered by other MFDA rules.   

 
Updating KYC and Keeping KYC Current 
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This section is well written and clear. The MFDA Rule 2.2.4 (e) requiring that all 

Members, must at least annually, in writing, request each client to notify the Firm if 
there has been any material change in client information previously provided or the 

client’s circumstances have materially changed is a real positive. We most definitely 
agree with MFDA Rule 2.2.4, -the Member and Approved Person must review KYC 
information within 12 months when transacting in securities requiring registration 

as an exempt market dealer. 
 

Head Office  
 

The obligation to review redemptions to identify possible OBA where money may be 
used inappropriately, potential excessive trading where the money is being parked 

pending reinvestment, to assess the impact and appropriateness of redemption 
charges, where applicable, and to assess suitability in terms of the redemption’s 

impact on the composition of the remaining portfolio is certainly justifiable and 
needed. It has been our experience that a fair percentage of redemptions have little 
relationship to portfolio construction or investor needs.  

 
General Comments  

 
Linking the risk profile to the portfolio 
 

Over time, markets generally recover from losses and the number of positive years 
far outweighs the negative, so an investor’s capability to remain invested during 

down markets is a key risk capacity consideration. This is where asset allocation is 
relevant. 
 

The simplified chart below illustrates the linkage between risk capacity and 
tolerance in determining a portfolio’s risk level. 

 

The MFDA should consider providing more guidance on what Low, Medium and High 

(or other descriptors} means in relation to a risk profile and portfolio risk. The 
portfolio categories in the table refer to some terms commonly used in NAAF/KYC 
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forms. A matrix like this could be the basis for documenting the Reps portfolio 
design and construction recommendation. We note however, that even if a 

recommended portfolio falls in the proper category in the chart, it may be 
unsuitable because it will not be capable of meeting a client’s objectives or needs.    

 
Seniors/and vulnerable investors and suitability 
 

With inflation, longer life expectancies and low interest rates, many investors 
(especially boomers and retirees) worry about longevity risk – outliving their 

money. Investors who currently require, or will soon require, distributions of income 
from their portfolio have lower risk capacity. That is because they are subject to 
“sequence of return risk,” or the risk that portfolio losses shortly before or as 

withdrawals begin will permanently hamper the portfolio longevity. Risk capacity is 
typically lowest among retirees and any other investors whose capacity to earn 

income through employment is insufficient to finance all lifestyle expenses. The 
population of seniors (and vulnerable investors) is growing in relative and absolute 
terms so their protection is a critically important regulatory and socio- economic 

issue for the MFDA. 
 

Reps should exercise care with less sophisticated clients and those who may be 
vulnerable due to age or disability. Reps should not assume their clients will 

understand all KYC factors, questions and related discussions. In these situations, 
Reps should provide more detailed explanations to these clients to help them 
understand the discussion and provide accurate and meaningful information. 

 
To better understand a client’s needs and objectives as they age, as part of the KYC 

process, we encourage the MFDA to consider having Firms request and document 
information, such as: 
• current employment status and intended retirement date, if not yet retired, 

• potential expenses while in retirement (for example, travel plans, property 
purchases, medical needs and assisted living expenses),liquidity needs, such as a 

breakdown of current expenses, short- and intermediate- term expenses, and 
whether investments are generating enough cash flow to meet the client’s fixed and 
potential expenses, 

• estate planning objectives, including family giving and charitable donations, if 
any, 

• trusted contact person information, and 
• any current wills or POAs of which the Member should be aware. 
 

Firms should also be required to take reasonable steps to keep their clients’ KYC 
information current. Members should be encouraged to meet with their older or 

vulnerable clients more frequently than 36 months to update their KYC information. 
Updating the KYC information more frequently puts the Member in a better position 
to keep informed of significant changes that may impact their clients’ personal 

circumstances. Examples of such changes could include: diagnosis of a medical 
condition resulting in increased healthcare expenses, death or incapacity of a 

spouse or entering retirement. 
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In effecting a suitability determination for seniors or vulnerable clients, Members 
should be encouraged to carefully consider the potential impact of factors such as: 

• products that have early withdrawal penalties  
• liquidity,  

• products that are designed for lengthy holding periods,  
• new, complex and non-conventional products, with no or a limited track record 
• excessive portfolio risk,  

• concentration of a particular product(s) in a client’s portfolio and 
• impact of taxes on client cash flow including interaction with Govt. social 

programs 
 
For many seniors approaching retirement and retirees, a robust Risk capacity 

assessment is essential due to the lack of steady employment income, reduced time 
horizon, increasing retirement expenses and health costs. Outliving savings is a 

major concern for seniors/retirees.  
 
The MFDA should require Firms to implement additional internal KYC controls for 

changes in client name, address or banking information or other areas where there 
is an increased risk of fraud. 

 
Kenmar recommend that the designated beneficiary be an integral part of a 

senior’s KYC documentation. In fact, it should be integral to KYC documentation 
more generally. 
 

Trusted Contact Person (TCP)  
 

As the CSA is expected to introduce Senior and vulnerable investor protection rules 
by year’s end, Kenmar recommend that TCP be part of the KYC database as 
delineated in the applicable rules.   

 
Taxation  

 
Given Canada's high level of taxation, understanding the client's tax position is core 
to providing personalized investment advice. Registrants giving financial advice 

need to be more informed on personal client taxation matters. 
 

Client access to applicable KYC information  
 
Clients should be provided a date-stamped copy of the completed KYC information 

form for their records and for all subsequent updated KYC’s. This will help detect 
misunderstandings early, prevent future client dissatisfaction and prove useful to 

the client in the event of a dispute/ complaint with the Firm.  
 
Fund Facts product risk ratings  

 
We recommend that explicit text be included that Firm’s do not conflate FF’s risk 

rating categories with similar terminology on KYC forms for clients. 
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Suitability and DSC mutual funds  
 

While the sale of DSC mutual funds will be banned effective May 31, 2022  ,DSC 
sales can continue up to that date and any such funds sold will have the remaining 

redemption schedule in place until it expires ,which could be as far out as May 
2029. We recommend that this document address suitability of DSC sales made 
after Dec. 31, 2021 when CFR becomes law. We also encourage the MFDA to 

address dealer compensation practices that award outsized upfront sales 
commissions in order to circumvent the CSA ban on mutual fund assets being the 

source of such payments. Some guidance now , would be very useful in heading off 
yet another mutual fund industry sales scandal. 
 

Suitability determination wrt complaints /Recommendations re 
Substantive response letters  
 
The fair and timely resolution of a client complaint is one of the most important 
client-Firm interactions where client focus is paramount. A Firm’s approach to 

complaints handling is a meaningful measure of how it treats its clients and listens 
to their voice. Complaint denials and low -ball offers can have the equivalent or 

more impact on investor outcomes as do losses from unsuitable recommendations. 
For many, especially seniors, it can be a life-altering event.  CFR requires Firms and 

their Representatives to put the client’s interest first, ahead of their own interests 
and any other competing considerations. There is every reason to assume that the 
CSA CFR strategy contemplated an unfair client complaint resolution as a 

recommendation that is not in the client’s best interests.  
 

The prevailing complaint process is generally adversarial, often leaving client’s 
shortchanged as to restitution. A recent SIPA report on complaint handling laid bare 
many issues requiring regulatory action. It is our firm conviction that this 

consultation gives the MFDA an ideal opportunity to improve investor protection in 
the best interests of clients.  

 
A complaint resolution response letter that is in the client’s best interests would be 
one whose suitability determination:  
 

 Met international best practice standards for complaint resolution  
 Considered investor evidence on a par with Rep evidence  
 Independently validated KYC information on file  

 Used a loss calculation methodology that made complainants whole   
 Did not attempt to divert complainants to a non-independent internal “ 

ombudsman”  
 Provided sufficient information for the complainant to make an informed 

decision to accept, reject or appeal the position taken in the letter.  
 
 

Resolving complaints fairly and in a timely manner is integral to the Firm’s service 
offering and commitment. Conflicts-of-interest such as a Firm’s reputation 
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preservation, possible multiple settlements with others who did complain and 
information asymmetry should be resolved in the client’s best interests. 

 
Couples 

 
For couples, we recommend separate questionnaires should be completed by both 
parties as attitude to risk and loss are individual. For joint accounts, the proposal 

states that the risk profile should relate to the account and should not be collected 
separately for each individual account holder. We’re not quite sure how one would 

determine the risk profile of an “account”.  
 
Emergency funds  

 
It is generally recognized that, before committing money to long-term investment, 

consideration should be given to short-term emergency situations where cash is 
likely to be needed. The availability of cash could have a significant impact on a 
client’s capacity to accept investment risk. If, for example, money that is invested 

is needed at short notice, then the potentially greater short-term volatility of a 
higher risk investment may be inappropriate for certain clients, despite their 

attitude to risk. Investors who have emergency funds  in place and timelines in 
excess of ten years prior to requiring income from their portfolio have high degrees 

of risk capacity, as they do not need to access funds within their portfolio. The 
availability and scope of emergency funds should be part of KYC information 
capture. 
 
The Firm is solely responsible for suitability determination  

 
Industry participants sometimes attempt to assign suitability determination to retail 
investors. Nowhere is securities regulation is there an obligation for ensuring 

suitability imposed on the client – even in the case of unsolicited orders. This 
debate effectively ended in Canada when the Alberta Securities 

Commission declared (in Re Lamoureux, 2002) that the responsibility for ensuring 
suitability rests solely on advisors and dealers: “The obligation to ensure that 
recommendations are suitable or appropriate for the client rests solely with the 

registrant. This responsibility cannot be substituted, avoided or transferred to the 
client, even by obtaining from the client an acknowledgment that they are aware of 

the negative material factors or risks associated with the particular investment.” We 
therefore recommend that the MFDA include language in the document that 
expressly makes this point clear.  

 
Summary  

 
Many of the CFR requirements are qualified by “reasonableness.” e.g. a 
representative is to “make reasonable efforts”. Kenmar believes it essential that 

that the financial services industry, MFDA and the CSA establish a high bar for what 
is considered “reasonable.” For regulators, this will necessitate effective ongoing 

monitoring of how Firms are implementing the CFR requirements. It will also 
require timely additional guidance of regulatory expectations around controversial 
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practices that arise, timely compliance interventions and meaningful enforcement 
actions against Firms that fail to meet standards. In this way, CSA CFR objectives 

can be met. 
 

Client complaint handling deals with making things right for clients when unsuitable 
recommendations have been made. It is not sufficient for the MFDA to articulate 
the process for suitability determination without dealing with the process relating to 

suitability determination process failures.  This is why we recommend that MSN-
0069 address a Firm’s client complaint handling process.   

 
In developing a suitability determination process, Firms should be encouraged to 
consider OBSI approaches to suitability/loss calculation, public Name and Shame 

cases and cases studies on their website. We consider these as the gold standard 
for the KYC/suitability determination process and associated practices [NOTE: In 

2020, a whopping 35% of investment complaints (142 of 405) ended with OBSI 
recommending monetary compensation]. Firms should also analyze their own 
complaint database. Examining client complaints (system failures) is an important 

tool to assess the need for KYC/ suitability process and policy/rule enhancements 
leading to process improvements focussed on clients. 

 
Overall, we believe the MFDA consultation paper has addressed the minimum 

standards required by CFR as they relate to retail mutual fund investors. We 
strongly encourage the MFDA to go beyond minimum CFR standards.  
 

More guidance on what” acting in the client’s best interest” means would be helpful.  
 

We recommend that the MFDA should work with external or internal course 
providers to ensure Firms and Representatives have the training necessary to 
conduct and supervise meaningful, reliable and timely KYC capture /suitability 

determinations in compliance with the enhanced CFR suitability determination  
requirements. 

 
We encourage the MFDA to work closely with their IIROC counterparts in order to 
harmonize KYC and suitability Rules, definitions and terminology to the greatest 

extent practicable. This could prove to be useful especially if the CSA decide to 
approve a new SRO that would include both entities. 

 
Kenmar would be pleased to answer questions, if any, regarding this Comment 
letter.  

 
We sincerely hope these comments prove useful to the MFDA in updating MSN-

0069. 
 
Permission is granted for public posting of this letter. 

 
Ken Kivenko, President 

Kenmar Associates  
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